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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 
SONITPUR :: TEZPUR 

 
Sessions Case No. 29 of 2008 

Under section 302/201/34 of I.P.C 
(Arising out of G.R. Case No. 135 of 2004) 

 
    State of Assam       
     –Vs– 
                                     (i) Sri Lakheswar Boro  
                                     (ii) Sri Gaur Das Sarma @ Pilpila  

……….. Accused persons 
 

Present 
Ms. A. Ajitsaria, AJS,  

Addl. Sessions Judge No.2, Sonitpur, Tezpur  
 

  
Date of Evidence    :   8.05.08, 19.06.08, 10.2.10, 16.3.09,    
          20.5.09, 5.09.09, 29.3.12,  

22.4.14, 16.6.14, 10.9.14 
 

Date of Hearing      :   13.2.15, 26.3.2015 
 
Date of Judgment   :   9.4.2015 
 
For the State          :   Sri Khemraj Adhikary, Addl Public Prosecutor. 
 
For the accused      :   Smt. Dulumoni Sinha 

 

J U D G M E N T 

1. The prosecution case, in a nutshell, is that, on 10.9.04 Md. Marfat 

Ali lodged an FIR at Thelamara Police Station, stating, inter alia, that on 

7.9.04, his brother Hanif Ali had gone towards Borgaon Chapori with some 

persons and had not returned home since then. The informant stated that  

on 10.9.04, he learnt that few people of Borgaon Chapori had killed his 

brother and buried his dead body under the earth. The said FIR was 

registered as Thelamara P.S Case No. 58/04. 
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2. After due investigation, charge-sheet was submitted against the 

accused persons, namely, Sri Lakheswar Boro and Sri Gaur Das Sarma @ 

Pilpila, under section 302/201/34 IPC. 

3. The accused persons entered appearance and after observing 

necessary formalities, the offence being Sessions triable, was committed to 

the Court of Sessions for trial by the Ld SDJM(S), Sonitpur, Tezpur.   

4. After hearing both sides and on perusal of the police report 

furnished u/s 173 of the CrPC, formal charge u/s 302/201/34 IPC was 

framed, read over and explained to the accused persons to which they 

pleaded not guilty and claimed to be tried. Hence, this trial. 

5. In support of the case, the prosecution examined 14(fourteen) 

witnesses and defence examined none. The plea of defence is of total 

denial.  

6. After closure of the prosecution evidence, the accused persons were 

examined u/s 313 of the CrPC. 

 

POINTS FOR DETERMINATION 

(i) Whether the accused persons intentionally and knowingly 

committed murder of Hanif Ali ? 

(ii) Whether the accused persons buried the dead body of Hanif Ali 

with an intention of screening themselves from punishment for the 

murder of Hanif Ali ?  

 

7. I have carefully examined the evidence on record and heard 

arguments of both sides. 
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DECISION  AND REASONS THEREOF 

8.  PW 1, Dr. Hiranjan Saikia, Medical and Health Officer No. 1 at 

Kanaklata Civil Hospital, Tezpur deposed that on 11.9.2004, he conducted 

the post mortem examination on the dead body of Hanif Ali , S/o Md. 

Suraj Ali in reference to Thelamara PS Case No. 58/04, u/s 302/201/34 

IPC and found the following:  “An average built, male body, swollen, 

decomposed and foul smelling. Both the hands were tightly tied by rope. 

There was a bruise with a mark of ligature in ant-aspect of neck with a 

rope made by cloth and mark of ligature in neck with fracture of thyroid 

bone with neck muscle haematoma”.  PW 1 opined that the cause of 

death was due to strangulation causing asphyxia. PW 1 stated that 

injuries were ante-mortem in nature and the time of death appeared to 

be 5-10 days before the date of examination. PW 1 exhibited the post 

mortem report as (Ext 1). In cross-examination, PW 1 stated that he 

could not say the exact time of death.  

 

9.  PW 2, Md. Ayub Ali deposed that about 4 years back, somebody 

had left Hanif’s (S/o Suraj Ali) dead body in their village and on being 

informed he went there to look for the dead body. From there he went to 

Thelamara Police Station to lodge the FIR, police came to the place of 

occurrence with Hussain Ali, Dhiren Mandal and PW 2. 

   

10. In cross-examination, PW 2 stated he had no personal knowledge 

about the incident. PW 2 stated that having learnt that Hanif Ali had been 

killed and his dead body hidden in the jungle, he had accompanied the 

police along with many others. PW 2 stated that he could not say who 

had committed the murder. 

 

11. PW 3, Bishnu Biswas, deposed that the deceased was known to 

him as he (PW 3) had fallen sick, the deceased Hanif Ali had cured 
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him/PW 3 through exorcism.  PW 3 stated that about 5 years ago, after 

he/PW 3 had got cured, Hanif had taken PW 3 to Borgaon Chapori for a 

visit. On their return, they had gone to Thanda Boro’s house at about 

7/7.30 pm as Thanda had been sick. PW 3 stated that Hanif had cast 

spell on a pot of water for him and then two of them went to Lakheswar 

Boro @ Boro’s house. PW 3 stated that Hanif Ali and Gaurdas Sharma had 

some transactions pending between them and when Hanif demanded the 

money, Lakheswar and Gaurdas altercated with him.  Thanda Boro 

intervened and separated them and send everybody to their respective 

houses. PW 3 stated that Hanif borrowed torch light from Nitu Sharma 

and sending Hanif with the torch light, PW 3 too went home. PW 3 stated 

that thereafter, on the third day, police called him to Thelamara Police 

Station and enquired the location of the houses of Lakheswar Boro, 

Swahid Ali and Gaurdas Sharma. PW 3 stated that he took the police to 

their houses and the said three persons were brought to the police 

station, that very afternoon, where they were interrogated.  PW 3 stated 

that he did not have any knowledge of what the said three persons stated 

before the police as, he had not gone inside the police station. PW 3 

stated that he heard from the people that the accused persons had killed 

Hanif and had buried his dead body at Borgaon Chapori and he also heard 

from people that the accused person had shown the police, the place 

where they had buried the dead body.  PW 3 stated that the police had 

produced him in the Court for recording his statement and his statement 

(Ext 2) was recorded, wherein he put his signature. 

  

12. In cross-examination, PW 3 stated that he could not say as to 

where Hanif had gone with the torch light, that night, after leaving him. 

PW 3 stated that police detained him for a night at the police station and 

next day had his statement recorded. PW 3 stated that he had not stated 

before the Magistrate that he had showed the houses of the accused 

persons to the police. PW 3 stated that he along with Hanif, had around 8 
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am, gone to visit Thanda Boro in his house situated at Borgaon Chapori 

which was about 3/4 km away from his house and returned back at about 

7/7.30 pm. PW 3 stated that Hanif’s house was 3 km away from his house 

and Neetu Sharma’s house was about 20/30 feet away from that of Tanda 

Boro. PW 3 stated that Hanif had gone away on his bicycle that night. PW 

3 stated that he did not know what happened between the time Hanif had 

left his house and two days later when the police summoned him. PW 3 

denied the suggestions that he had not gone to Lakheswar Boro’s house 

along with Hanif and that Hanif and Gaurdas did not have any altercation 

over money transactions.PW 3 stated that since he had not met Hanif 

from the time he had left him, he could not say as to why Hanif died, or 

who killed him, or where from his dead body was recovered. 

 

13. PW 4, Haripada Biswas deposed that police had come to his house 

looking for the house of PW 3 and he showed the police PW 3’s house. 

PW 4 stated that he had asked the police the reason for picking up PW 3 

and, in reply, the police asked him to visit the police station on the next 

day. Next day, when he went to the police station, he came to know that 

PW 3 had been picked up in connection with disappearance of a man 

named Hanif Ali. PW 4 stated that the police obtained his signature on a 

blank paper (Ext 3, the seizure list). PW 4 was declared hostile at the 

instance of the prosecution. 

 

14. In cross-examination by the prosecution, PW 4 denied having 

stated before the I/O that “when police came to their house in search of 

Bishnu Biswas, he came to know from them that the man named Hanif of 

Kathanibari had gone missing since 7.9.2004. Later, he came to know 

that Lakheswar Boro, GaurDas Sharma and Swahid Narzary had killed 

Hanif Ali, brought his dead body into a gunny bag and kept it buried in 

the jungle at Borgaon Chapori. He was present when Lakheswar Boro 

confessed to that effect before the police, the Magistrate and other 
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witnesses and later Lakheswar Boro showed the place where they had 

buried Hanif Ali. After killing him, the dead body of Hanif Ali, kept inside a 

gunny bag, was recovered from that burrow. The police seized that gunny 

bag and a rope kept wrapped around Hanif’s neck, he signed on the 

seizure list as a witness. Later he came to know that along with 

Lakheswar Boro, Gaur Das Sharma, Swahid Narzary had killed Hanif Ali 

and had kept his dead body buried under the earth”. PW 4 denied the 

suggestion that he had adduced false evidence in the Court for the sake 

of the accused persons.  

 

15. In cross-examination by the defence, PW 4 stated that police had 

obtained his signatures on blank paper and that police had not seized any 

articles in his presence.  

 

16. PW 5, Md. Marfat Ali deposed that Late Hanif Ali was his brother 

and his said brother had gone missing 4 years 7 months back, where 

after, he lodged the FIR by putting his thumb impression.  PW 5 stated 

that police informed him that they had picked up a couple of men 

because the arrested persons had showed the place where they had kept 

the dead body of Hanif Ali. Hence, PW 5 went to the police station along 

with Ayub Ali, Hussain Ali and Dhiren Mandal. PW 5 stated that police 

took them to Borgaon Chapori along with the two accused persons, VDP 

Secretary, Executive Magistrate and many others.  On being asked by the 

police as to where they had kept the dead body, the accused persons 

pointed out the place where the dead body was kept and on being 

directed by the police they dug the earth and found a dead body kept in a 

gunny bag which was tied with a rope.  PW 5 stated that after they 

opened the bag, they saw a rope tied around the neck of the deceased, 

whom he recognized to be his brother, namely, Hanif Ali. PW 5 stated 

that he was present when the police held inquest on the dead body and 

he had put his thumb impression on the inquest report. The police also 
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seized gunny bag and the rope and he put his thumb impression on the 

seizure list, as well. 

  

17. In cross-examination, PW 5 stated that one Monday at about 8 

am, he had seen his brother Hanif Ali being escorted from home by a man 

named Krishna Biswas, who was his brother’s friend. PW 5 stated that 

earlier too his brother had gone out with Krishna and that their two 

families were on visiting terms. PW 5 stated that he and his brother, Hanif 

lived in the same courtyard but in separate houses. PW 5 stated that he 

had seen Hanif go out but on enquiry at night, he learnt that Hanif had 

not returned. PW 5 stated that next day at about 8 am, he went to 

Krishna’s house to enquire about Hanif, but he did not meet Krishna and 

his wife there. Again, in the evening he went to Krishna’s house along 

with Dhiren Mandal, Insan Ali and others. At that time also, none was 

available in his house. PW 5 stated that his brother was married to Sahera 

Khatun and at the time of occurrence his first born child was 7 years of 

age. PW 5 stated that on enquiry with the neighbours, it was revealed 

that there had been commotion in Krishna’s house the previous evening. 

Suspecting something foul, he intimated the police in writing. A man 

named Rustam Ali, had written the ejahar, on the basis of which police 

began investigation and went to Krishna’s house and on that occasion 

they met Krishna and his wife. PW 5 stated that Krishna once told the 

police that Hanif Ali had come then he said that Hanif had not come and 

yet on another occasion he said that Hanif Ali had come but left. Being 

suspicious, the police apprehended Krishna and his wife and took them 

away. They were confined at the police station for the night while, PW 5 

returned home. PW 5 stated that he had not filed any other FIR except 

the one written by the Rustam and that he had put his signatures on the 

inquest report and the seizure lists after those where prepared by the 

police. PW 5 stated that Hanif’s dead body was recovered after 3 days of 

his disappearance.  PW 5 denied the suggestions that he had not stated 
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before the police in the following manner, that is, “police informed them 

that they had apprehended a couple of men; they asked them to go to 

the police station along with some men as the arrested persons had 

agreed to show the place where they had concealed the dead body; thus 

he/PW 5 along with Ayub Ali, Hussain Ali and Dhiren Mandal, went to the 

police station; the police then took them to Bargaon Chapori. Many 

people including Bhaben, VDP Secretary Nazar Ali, Md Jalaluddin, 

Executive Magistrate, Rustam Ali and police personnel accompanied them 

and when the police asked the accused persons, the place where they 

had concealed the dead body, the two accused persons pointed out the 

place and on being asked by the police they, recovered the dead body by 

digging the earth.” PW 5 denied the suggestion that the two accused 

persons had not shown the place where the dead body was recovered; 

that he had not seen the accused persons earlier and on seeing them in 

the dock he had deposed on suspicion. 

 

18.  PW 6, Md. Nazar Ali deposed that on coming to learn that the 

police had caught the accused persons involved in the case, he went to 

the police station. PW 6 stated that about half an hour after they reached 

the police station, they along with the police, Hussain Ali, Dhiren Mandal 

and accused Lakheswar Boro, Hussain Ali and Dhiren Mandal went to 

Borgaon Chapori. PW 6 stated that they went to a thatch yard at Borgaon 

Chapori where the accused persons pointed to a place saying that the 

deceased had been buried there. PW 6 stated that the police asked 

Hussain Ali and Dhiren Mandal to dig that place. The SDC, Dhekiajuli 

Circle was present there. After digging the place, Hanif Ali’s dead body 

was recovered from the burrow and the same was brought to the police 

station where inquest was held and he signed on the Inquest Report (Ext 

5). PW 6 stated that he had not heard anything else about the 

occurrence.  
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19. In cross-examination, PW 6 stated that he did not know about the 

time and date of Hanif’s disappearance. PW 6 stated that he came to 

know about the disappearance of Hanif, a day after he disappeared and 

that very day after learning that the police had apprehended some 

persons, he had gone to the police station.  PW 6 stated that he signed 

on the inquest report which was prepared on the next day of Hanif’s 

disappearance. PW 6 stated that they had reached the place from where 

the dead body was recovered around 3.30 pm. PW 6 stated that the dead 

body had been found in a thatch field, about 1/ ½ km from the main 

road. PW 6 stated that two accused persons had been apprehended, 

Lakheswar Boro alone, was taken to the thatch field. PW 6 stated that he 

could not say the length, width and depth of the hole from which the 

dead body was recovered. PW 6 stated that the police had not measured 

the hole in his presence.  PW 6 admitted that he had not stated before 

the police that having come to know that the accused had been 

apprehended, he had gone to the police station. PW 6 denied the 

suggestion that he had not stated before the IO that after they had spent 

half an hour in the police station;  the police had gone to Borgaon 

Chapori and had taken Lakheswar Boro with them; that Hussain Ali, 

Dhiren Mandal and he too had gone; that Lakheswar Boro pointed to the 

place in the thatch-field where the dead body had been interred; that 

Dhiren Mandal and Hussain Ali were asked to dig the place. PW 6 stated 

that he returned from the place at about 5.30 to 6.30 pm and that he 

again went to the police station. PW 6 denied the suggestion that he had 

not gone to the police station; that he had not accompanied the police to 

Borgaon Chapori; that Lakheswar had not pointed to the place in the 

thatch-field at Bargaon Chapori saying that the dead body was kept 

buried there; that the police had not asked Dhiren and Hussain to dig the 

hole; that they had not dug the place and recovered the dead body; that 

Lakheswar Boro had not led them to the thatch-field in the manner stated 

by him. 
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20.  PW 7, Md. Hussain Ali deposed that he learnt that two accused 

persons were apprehended by the police and on being called by the 

police, they went to a thatch field where the accused pointed to a hole 

and stated that Hanif had been buried in it.  PW 7 stated that the police 

asked Dhiren, Rustam Ali and himself/PW 7 to dig. The two of them, dug 

the hole and they found a bag inside the hole. Opening the bag, they 

found Hanif Ali’s dead body inside it. PW 7 stated that police held inquest 

on the dead body, and he had put his thumb impression on the inquest 

report. 

 

21. In cross-examination, PW 7 stated that they had reached the 

thatch yard around 6.30 pm. Hanif had been missing since 4 days before 

he had been called. Narzar Ali had also gone to the thatch yard. PW 7 

stated that the police had provided spade and belcha to dig, which was 

about 200 nals away from the main road (one nal is equivalent of 12 

feet). PW 7 stated that police had measured the hole in their presence, by 

using a measuring tape and had recorded the measurement. PW 7 stated 

that police seized gunny bag, spade and belcha. PW 7 stated that in the 

statement before the police he had not stated that police had called him; 

that they had gone to the thatch field taking Lakheswar Boro with them 

who showed them where Hanif’s dead body was buried; that police asked 

them to dig the whole; they dug a hole; found the gunny bag inside 

which dead body of Hanif was found. PW 7 denied the suggestion that 

police had not called him and that he did not go along with Lakheswar to 

the thatch field; that Lakheswar did not show the hole where the dead 

body was. PW 7 denied the suggestion that he had not signed on the 

inquest report and that because of amiable relationship with the 

deceased, he had deposed falsely. 
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22.  PW 8, Fakaruddin Ahmed deposed that on 10.9.2004 he was 

working as the Circle Officer, Dhekiajuli and on receiving a message from 

Thelamara PS, that a dead body had been recovered, he went to the field 

where the dead body was recovered. A hole was dug there and from the 

inside the hole, a dead body kept inside a gunny bag was recovered. PW 

8 stated that injury was seen on the face of the dead body, he conducted 

inquest, prepared inquest report (Ext 4) and thereafter the dead body 

was sent for autopsy. 

 

23. In cross-examination, PW 8 stated that in Ext 4 he had not 

mentioned who had identified the dead body. PW 8 stated that police 

obtained thumb impression of the witnesses on the inquest report at the 

police station in his presence and at his instance. PW 8 stated that the 

thumb impressions were not endorsed. 

      

24.  PW 9, Bina Boro, deposed that about 10 years back, Bishnu 

Biswas brought Hanif Ali to their house for treating her husband as her 

husband was unwell. Hanif Ali was introduced as Kabi Raj by Bishnu. PW 

9 stated that Hanif Ali sprinkled water on her husband and read some 

mantra, thereafter Hanif Ali left. In cross examination PW 9 stated that 

Hanif Ali came to her house in the morning and she had no knowledge as 

to where from, Hanif had come nor did she knew where he resided. 

 

25.  PW 10, Sri Thaneswar Boro deposed that about 6-7 years back, 

he was unwell and had summoned Hanif Ali since he used to do “jhara” 

and was known as kabiraj. Hanif had come and sprinkled water on him, 

thereafter Hanif Ali went away with the person with whom he had come. 

PW 10 stated that he did not remember the name of the person with 

whom Hanif had come. PW 10 was declared hostile at the instance of the 

prosecution.  In cross-examination by prosecution, PW 10 denied having 

stated before the police that he had conciliated between Gaur Das and 
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Hanif Ali when they had quarrelled and left Hanif on the road along with 

Bishnu. 

 

26. In cross-examination by defence, PW 10 stated that he was 

confined to bed when Hanif came to his house and he was not in a 

position to get up. PW 10 stated that he did not go to the house of Gaur 

Das Sharma and that the latter’s house was about 1 km away. PW 10 

stated that Hanif had come to his house in the morning. 

 

27.  PW 11, Rustam Ali stated that he did not recognise the accused in 

the dock. PW 11 re recognised his signature [Ext 3 (2)] in Seizure List, 

Ext 3. In cross-examination, PW 11 stated that he could not say about the 

seized articles shown to him in the Court. 

 

28. PW 12, Sri Indeswar Swargiary deposed about 10 years back, on 

seeing a gathering in the village, he too had gone and seen a dead body. 

There, the police asked him to sign [Ext 4 (3)] on a paper (Ext 4 Inquest 

Report) as he had seen the dead body. The said witness was declared 

hostile at the instance of the prosecution. In cross examination by the 

prosecution PW 12 denied having stated before the police that “Hanif Ali, 

brother of Marfat Ali, resident of Katanibari , was untraceable since 

7.9.2004.  Today, police and Magistrate came to Borgaon Sapori and 

recovered the dead body of Hanif Ali which was buried by Lakheswar 

Boro, Gaurdas Sarma and Swahid Narzari after they had murdered him. I 

was present when the dead body was recovered and inquest was 

conducted on the dead body of Hanif Ali and I signed as a witness and 

the hole from which the dead body was recovered was shown by 

Lakheswar Boro to the police and the Magistrate.“  In cross examination 

by defence, PW 12 stated that when he reached the spot from where the 

dead body was recovered, many people had gathered there and police 
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was also there. PW 12 stated that Hanif had come to his house in the 

morning hours and he could not say from where he had come. 

 

29.  PW 13, Sri Gulap Boro stated that he had seen a large gathering in 

the village one day and he too had gone to see what had happened. PW 

13 stated that he saw a dead body had been taken out from where it was 

buried. PW 13 stated that he did not know who killed whom. The 

defence, declined to cross-examine the said witness. 

 

30.  PW 14, Sri Ranjan Kr Gogoi deposed that on 10.9.2004 he was 

posted as OC Thelamara PS and on that day Marfat @ Marphat Ali (PW 5) 

lodged an FIR by putting his thumb impression. The same was registered 

as Thelamara PS Case No.58 of 2004 u/s 302/201/34 IPC and he took the 

responsibility of investigation. PW 14 stated that during the course of 

investigation, he visited the place of occurrence, recorded statement of 

witnesses. Initially the dead body of Hanif Ali was not to be traced. PW 14 

stated that later Bishnu Biswas informed that on 7.9.2004 Hanif Ali was 

returning from the house of Lakheswar Boro and while they were so 

returning, Hanif said that he will go home and so saying Hanif went away 

and Bishnu Biswas went inside his house; later they came to know that 

Lakheswar Boro, Gaur Das and Swahid @Sayeed @ Saheed Narzary had 

killed Hanif Ali. PW 14 stated that on interrogation Lakheswar Boro 

confessed that he along with Gaur Das and Swahid Narzary had killed 

Hanif Ali and they had kept the dead body at Borgaon Chapori. PW 14 

stated that on being led by Lakheswar Boro, he along with one Magistrate 

went to Bargaon Chapori and on being shown by Lakheswar Boro, he 

recovered the dead body. Inquest over the dead body was conducted by 

the Magistrate and the dead body was sent for post mortem vide dead 

body Challan(Ext 6). PW 14 stated that he prepared the sketch map (Ext 

7), seized the gunny bag (Material Ext 1) in which the dead body was 

kept and jute rope (Material Ext 2) with which the neck of Hanif Ali was 
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tied. PW 14 exhibited as Ext 3 the seizure list. PW 14 stated that he 

showed Swahid Narzary as an absconder and filed chargesheet (Ext 8). 

PW 14 confirmed the statement of witnesses being, PW 4 - Haripada 

Biswas,  PW 10 - Thaneswar Boro and PW 12 - Indeswar Swargiary  

recorded by him in Ext 9, 10 and 11. 

 

31. In cross- examination, PW 14 stated that according to the FIR the 

date of occurrence was 7.9.2004 but the FIR was lodged on 10.9.2004. 

PW 14 stated that in the FIR  no endorsement of the thumb impression of 

Marfat Ali was taken nor the name of the writer of the FIR was mentioned 

there. PW 14 stated that on 10.9.2004 he went to the place where the 

dead body was recovered. PW 14 stated that that Lakheswar Boro 

confessed before him and led him to the place where the dead body was 

hidden. PW 14 stated that he could not say exactly where the murder of 

Hanif Ali took place and the same was not reflected in Ext 3 also. Ext 3 

was prepared by him at Borgaon Sapori. PW 14 stated that he had not 

mentioned in Ext 3 as to where he prepared the Seizure List. PW 14 

stated that that in Ext 3 he had not stated that they were led by the 

accused Lakheswar Boro and pursuant thereto they recovered the dead 

body of Hanif Ali. PW 14 stated that the rope and the gunny bag was not 

sent to FSL for examination. PW 14 stated that he arrested Lakheswar 

Boro on 11.9.2004. PW 14 stated that that on 11.9.2004, Ext 3 the 

Seizure List and the Material Ext 1 and Material Ext 2, were not sent to 

the Court of the Ld CJM, Sonitpur.  PW 14 stated that he had not 

mentioned who dug out the dead body which was buried. PW 14 stated 

that Marfat Ali PW 5 did not state before him that “they received 

information from the police station that they had brought two-three 

people and they should bring more two-three persons, as the persons 

whom the police had brought would show them where they had hidden 

the dead body, then he took Ayub Ali, Hussain Ali And Biren Mandal them 

to the police station.”   PW 14 stated that Nasar Ali (PW 6) had not stated 
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before him that that after being in the police station for about ½ hour 

police took Lakheswar Boro and he along with Biren, Hussain went to 

Boragon Chapori, and Lakheswar Boro showed them the place where the 

dead body was buried in the middle of the kherani; and Biren and Hussain 

Ali were asked to dig out the same from the pit.   

 

32. From the evidence on record, it is seen that the prosecution story, 

is that, Hanif went missing on 7.9.2004 and his dead body was found on 

10.9.2004. There were ligature mark on the neck of the dead body and 

the same was tied with rope, decomposed and foul smelling, as per the 

evidence of PW 1, the MO. The evidence of the MO leaves no room for 

doubt that death of Hanif Ali was homicidal. No eye witness being 

present, it is to be seen whether the circumstances have been laid down 

before this Court which in itself forms a chain and points out only to the 

guilt of the accused persons. 

 

33. The circumstance which is sought to be brought into play by the 

prosecution in order to bring home the point that the accused persons 

killed Hanif Ali is through, PW 3, Bishnu Biswas, who stated that when 

Hanif had asked accused Gaurdas Sarma for some money/dues, there 

was altercation between the accused persons and Hanif, thereafter 

Thanda intervened and separated them. PW 10, Thaneswar @ Thanda 

Boro has not supported the case of the prosecution that he had 

conciliated between the accused persons and Hanif and stated that Hanif 

had come to his house in the morning, given him “jhara” and left; he 

being unwell had not come out of his house. None of the other witnesses 

have spoken about any such altercation or for that matter about 

pendency of any monetary transactions between the deceased and the 

accused Gaurdas Sarma. 
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34. Another circumstance sought to be relied upon by the prosecution is 

that it was the accused persons who led the police to recover the dead 

body of Hanif Ali from below the earth (hole) from where the same was 

screened/hidden by the accused persons.  

 

35. Let us analyse the said circumstance. Whereas PW 5 (Marfat Ali) 

deposed that they along with the police and two accused persons went to 

the spot where the dead body was hidden, PW 6 (Md Nazar Ali) deposed 

that only accused Lakheswar Boro went to the spot and showed where 

the dead body was kept.  PW 14 (the IO) stated that on being led by 

accused Lakheswar, he along with the Magistrate (PW 8) went to Bargaon 

Chapori. But the Magistrate (PW 8) stated that on receiving information 

that one dead body had been recovered, he went to the field. PW 8 has 

not stated that he went along with the police and that they were led by 

the accused Lakheswar Boro, pursuant to which the dead body of Hanif 

was discovered. Hence, the factum of accused Lakhewar Boro leading the 

police to discover the dead body has not been cogently proved. More over 

PW 14, the IO has stated that Lakheswar Boro was arrested on 

11.4.2004. PW 2, Bishnu Biswas however stated that police had informed 

him that the persons arrested would show where the dead body was kept 

and thus called him with some men to dig the place. Accused, Lakheswar 

Boro having been arrested on 11.4.2004, doubt is cast on the 

circumstance of the said accused having led the police to recover the 

dead body. 

 

35. PW 14, the IO stated that the accused persons confessed while 

interrogation that they had killed Hanif and kept his dead body at 

Borgaon Chapori. The latter being inadmissible, does not assist the 

prosecution, in any manner what so ever. 
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36. Hence, it is seen that the prosecution has failed to establish a chain 

of the circumstances which points at nothing but the guilt of the accused 

persons. Therefore, it is held that the prosecution has failed to prove the 

charge, beyond all reasonable doubt. In view of the discussion aforesaid, 

this Court holds that the accused persons, namely, (i) Lakheswar Boro 

and (ii) Gaur Das Sarma @ Pilpila, are not guilty of the offence charged 

and, as such, they are acquitted of the charge u/s 302/201/34 of IPC and 

set at liberty forthwith.  

 

37. Considering the facts of the instant case, this matter is not referred 

to District Legal Services Authority for granting compensation u/s 357A 

Cr.P.C.  

 

38. Send a copy of the order to Learned District Magistrate, Sonitpur 

u/s 365 Cr.P.C.   

 

 The judgment is signed, sealed and pronounced in open court, in 

the presence of both sides, on this the 9th day of April, 2015.                

 

     Additional Sessions Judge No. 2, 
                Sonitpur, Tezpur. 
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